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Dear General Giffin:

Encl osed is a biol ogical opinion (Opinion) prepared by the National
Mari ne Fisheries Service (NWVFS)pursuant to section 7 of the
Endangered Species Act (ESA) on permt application nunber 96-697 by
the Inland Land, Inc. for construction of a punping facility on the
Col unmbia River. NMS concludes in this Opinion that the inpact of
the punping facility jeopardizes the existence of |isted Snake River
sal nron. Pursuant to section 7 of the ESA, NMFS included reasonable
and prudent alternatives (RPA) in the Opinion that NMFS believes wll
avoi d j eopardy.

This letter also provides notice to Corps of Engi neers (COE) that
NMFS is updating gui dance provided to the COE Seattle District on
Sept enmber, 26, 1994%  That guidance notified the COE when it should
conduct formal consultation under Section 7 of the ESA for a permt
likely to result in water withdrawal s that have an adverse effect on
|i sted Snake River salnmon. Then, NMFS recognized three different
consul tation circunstances. NMS recomended formal consultation for
any permt in the Snake River above |Ice Harbor Dam that was |likely to
result in a water withdrawal greater than 5 cfs. NMS al so
recommended formal consultation for any permt in the mainstem of the
Snake River up to Ice Harbor Damthat was likely result in a water

1 Letter fromWIlliamStelle, Jr., to Colonel Donald T. wWnn ( Sept enber
16, 1994)(regarding permts for water withdrawal projects; Flat Top Ranch
informal consultation).



w t hdrawal greater than 25 cfs. For all other mainstemor tributary
di versions within the Col unmbia Basin, include or outside a critical
habitat, NMFS recommended a case-by-case review to deci de whet her
formal or informal consultation was necessary.

New gui delines are warranted in |ight of new information provided by
t he Bureau of Reclamation (BOR) concerning the significant adverse
effects of water devel opnent on the ability of federal agencies
managi ng the Federal Colunbia River Power System (FCRPS) to neet flow
targets identified in the 1994-1998 FCRPS bi ol ogi cal opinion, issued
on March 16, 1994. NMFS now recommends that COE initiate formal
consultation for all pending and future requests for water diversions
in the Colunbia Basin affecting mainstem flows and tributaries inside
critical habitats. Two exceptions nay be recognized on a case-by-
case basis: 1) Uses authorized with permt conditions that ensure no
addi tional withdrawals will occur during the target period, or 2)
uses authorized with permt conditions requiring replacenent flows to
of fset depletion when flow targets are not net.

The NMFS will consider an offer of replacenent flow to offset
depletion in arriving at the “zero net inpact” goal only when the
permt application can produce evidence that they are ready and able
to provide water that was put to beneficial use for transfer to
instream use. To accept an offer, the NMFS nust determne that it
nmeets all RPA criteria for replacenent flows including |ocation,
timng, quantity, and enforceability during tinmes of shortage. The
NMFS wi |l not consider offers of inconplete water rights as
replacenent flow to offset depletions. An inconplete water right is
specul ati ve and the NMFS cannot anal yze the |ikelihood of the
applicant’s ability to conplete the right and transfer the use to

i nstream fl ow.

We appreciate the cooperation of your staff in conpleting this
consultation and | ook forward to working with them further to analyze
exi sting Corps pernmts.

Si ncerely,
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WlliamW Stelle, Jr.
Regi onal Adm ni strat or
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EXECUTI VE SUMVARY

Thi s biol ogical opinion concludes that issuance by the U S. Arny
Cor ps of Engineers (Corps) of a permt to construct a punping
facility in the Colunbia Ri ver would jeopardize the conti nued

exi stence of |isted Snake River Salnon. The Opinion was prepared by
the National Marine Fisheries Service (NMFS) in response to an

Oct ober 31, 1996, request fromthe Corps for consultation regarding
the potential effects on Snake River sockeye sal non, Snake River
spring/ sunmmer chi nook sal non, and Snake River fall chinook sal non
fromissuance of permt application nunber 96-697 for construction of
a punping facility on the Colunbia River (River Mle 261) near

Boar dnman, Oregon. The nmaxi nrum water w thdrawal capability of the
proposed facility would be 303 cubic feet per second (cfs). The
typical irrigation season runs fromearly April through |ate October
On average, the maxi mum wi t hdrawal woul d occur roughly two weeks out
of each irrigation season and would likely occur in early July.

I n 1995 NMFS i ssued a Biological Opinion on operation of the Federal
Col unmbi a River Power System (FCRPS) that considered the role of
altered streanflows in the decline of the listed sal non. The
reasonabl e and prudent alternative (RPA) in the FCRPS Opi nion
identifies flow objectives for the Snake and Col unbia Rivers intended
to inprove survival of mgrating juvenile salnmon. To increase the

i kel'i hood of nmeeting fl ow objectives, the RPA specifies management
of Snake and Col unbia River water, including significant demands on
upstream storage reservoirs.

Concerned as well about the inpacts of water withdrawals in the Basin
on streanflows, NMFS contracted with the Bureau of Reclamation (BOR)
to assess the cunul ative effects of water wi thdrawals on Col unbi a
Basin flows. The main objectives of this study were to identify the
relative inpacts of power and flood control operations and irrigation
wi thdrawal s on the systems ability to nmeet flow objectives.

The BOR used standard flow nodels to conpare streanflows with and

wi thout irrigation diversions. The study without irrigation

di versi ons assuned the sane reservoir operations used in the study
with irrigation diversions. BOR reservoir drafts in the upper Snake
and Yaki ma Basins that supported irrigation diversions now supported
fl ow augnentation. The report (still in draft) estimates that water
wi thdrawal s are nearly 40 percent of the average natural river flow
in low flow years at McNary Dam during the irrigation season, which
coincides with the salnon m gration season.

This study further reveals that for the Colunbia River at MNary Dam



C t he FCRPS Opi nion spring flow objective would be satisfied 92
percent of the time without irrigation withdrawals and is
satisfied 72 percent of the tinme with irrigation w thdrawals,
and;

C t he FCRPS Opi nion sumer flow objective is satisfied 74 percent
of the time without irrigation withdrawals and just 26 percent
of the time with irrigation w thdrawals.

For the Snake Ri ver at Lower Granite Dam

C t he FCRPS Opinion spring flow objective would be satisfied 94
percent of the tine without irrigation withdrawals and 64
percent with irrigation w thdrawals, and;

C t he FCRPS Opi ni on sunmer fl ow objective would be satisfied 100
percent of the tinme without irrigation withdrawals and | ess
than 15 percent with irrigation w thdrawals.

In the FCRPS Opi nion, the NMFS concluded that the existing

envi ronnent al baseline was i nadequate to neet the biol ogical

requi renments of the |isted species in part because of |ow streanflows
in many years. The FCRPS Opinion required significant neasures to

i nprove streanflow conditions. The NMFS concludes in this Opinion
that the continued increase in water depletions, when added to the
exi sting environnmental baseline (which includes significant inpacts
to flows fromwater w thdrawals), and taken together with |ikely
future water depletions, would degrade the environnental baseline and
j eopardi ze the continued existence of |isted Snake River sal non, as
well as alter critical habitat. The Opinion proposes as a reasonable
and prudent alternative that any permt issued be conditioned so that
wat er withdrawals under the permt do not result in a net reduction
in streanflow, or occur only during those tinmes when sal non are not

m grating or when flow objectives are being net.



| . | nt r oducti on

A. Background

In March, 1995, the National Marine Fisheries Service (NWFS) issued a
bi ol ogi cal opinion for operation of the Federal Colunmbia River Power
System (FCRPS)?. The FCRPS Opi ni on concl uded that the proposed
operation of the FCRPS was likely to jeopardize the continued

exi stence of the listed Snake River salnmon. NMFS identified a nunber
of immediate, internediate, and long-termactions to inplenment its
Reasonabl e and Prudent Alternative (RPA) to neet the no-jeopardy
standard of the Endangered Species Act (ESA). One of the nost

i nportant provisions of the RPA included a series of nmeasures
designed to increase flows in the Snake and Col unbia Rivers to

i nprove survival of mgrating juveniles.

Concurrent to this process the U S. Arnmy Corps of Engineers (Corps)
initiated two ESA consultations with the National Marine Fisheries
Service (NMFS) in 1993 for issuance of permts, in accordance with
section 10 of the Rivers and Harbors Act and section 404 of the Clean
Water Act, to construct water withdrawal facilities in the Snake
(Flat Top Ranch)?2® and Col unmbia Rivers (Port of Umatilla)? These two
consultations initiated di scussions between NMFS and t he Corps
regarding the indirect effect of Corps section 10/404 permts
resulting in the cunul ative | oss of streanflow throughout the

Col unmbi a Basin and the potential effect on salnmon mgration. The
Cor ps® concurred that there was a need to study cumul ative effects
resulting fromwater wthdrawals.

I n Septenber, 1994, NMFS signed an interagency agreenment with the
Bureau of Reclamation (BOR) to assess the cunul ative effects of water
wi thdrawal s on streanflows. For the interimperiod until conpletion
of this study, the Seattle District Corps requested that NMFS provide
gui dance on the question of when formal consultation should be
conducted for Corps permts that are likely to result in water
withdrawals. 1In a letter dated Septenber 26, 1994, NMFS provided the
following criteria:

2Reinitiation of Consultation on 1994- 1998 Qperation of the Federal
Col unbi a Ri ver Power System and Juvenile Transportation Programin 1995 and
future Years (hereinafter referred to as the “FCRPS Opinion”). National
Cceani ¢ and At nospheric Admi nistration, National Marine Fisheries Service,
7600 Sand Point Way NE, Bin Cl15700, Bldg 1, Seattle, WA 98115.

3Corps, Seattle District, Permt Application No. 93-2-00100.

4Corps, Portland District, Permt Application No. 93-00941.

5A March 2, 1994, letter fromM. Burt Paynter, Portland District Corps,
to M. Merrit Tuttle, NWFS; and a Septenber 1, 1994, l|letter from M. Thonas

Miel l er, Seattle District Corps, to M. Merrit Tuttle, NWS.
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For the Snake River anywhere above |ce Harbor Dam fornal
consul tation should be conducted on any permt that is
likely to result in a water wi thdrawal greater than 5 cfs.
I n the mai nstem Col unbi a Ri ver anywhere above Bonneville
Dam and on the mai nstem Snake River up to Ice Harbor Dam
formal consultation should be conducted on any permt that
is likely to result in a water withdrawal greater than 25
cfs.

B. Initiation of Consultation

In a letter dated July 19, 1996, the Corps requested fornal
consultation for issuance of permt application nunber 96-697 for
construction of a punping facility on the Colunbia River near

Boar dnman, Oregon. A biological assessnent (BA) for the proposed
action was provided. In a letter to the Corps, dated August 8, 1996,
NMFS stated that information regarding cunul ative effects fromthe
proposed action was deficient and requested that nore information be
provi ded. The Corps provided a revised BA (cover |letter dated

Oct ober 31, 1996) which this consultation is based on. The revised
BA concl uded that the proposed action would have no adverse effect on
the |listed Snake River salnon. |In keeping with the established
consul tation guidance, the Corps has initiated formal consultation
wi t h NMFS.

The objective of this biological opinion is to determ ne whet her

i ssuance of the proposed permt is |likely to jeopardize the continued
exi stence of the Snake River sockeye sal non (Oncorhynchus nerka),
Snake River spring/sumrer chinook salmn (O tshawtscha), and Snake
Ri ver fall chinook salnon (O tshawtscha), or result in the
destruction or adverse nodification of their critical habitat.

1. Pr oposed Acti on

The proposed action is the issuance of permt application nunmber 96-
697 to Inland Land, Inc. (applicant), for the construction of an
irrigation water withdrawal facility in the John Day pool of the

Col unmbia River (River Mle 261) in Mrrow County near Boardman
Oregon. The punping facility would have a maxi mum wi t hdr awal
capacity of 303 cubic feet per second (cfs). Construction activities
woul d i nclude excavation of a trench in the river bottomfor the

i ntake pi pes and placenent of a punp station platform adjacent to the
river. All in-water construction is proposed to take place from
Decenmber 1 through March 31 of any cal endar year.

This consultation would be in place until 1999 or future years,
dependi ng on information gai ned from ongoi ng research under the FCRPS
Opi nion and FCRPS reconfiguration.

| nt ake Pi pe




Two 66-inch dianeter pipes would be placed parallel in the river

ext endi ng roughly 261 feet fromthe shoreline. A 66-inch dianeter,
108-foot long intake screen mani fold woul d be connected to the end of
the two 261-foot intake pipes. The intake screen manifold would sit
per pendi cul ar to the intake pipes and parallel to the river channel.
Approxi mately 220 feet of trench would be required for the intake

pi pes. The bottomw dth of the trench would be 21 feet and depth
woul d range fromO feet at the intake to 15.5 feet at the shoreline.
Sone drilling and blasting may be required for trench excavati on.
Excavated materials would consist nostly of rock and sedi nent and
woul d be renoved with a barge-nmounted crane and cl anshell or backhoe.
This material would be placed on the barge and hauled to shore where
it would be transported roughly 1 m |l e upland.

The 66 inch dianmeter intake pipes would be wel ded on shore and pulled
into position using a barge nounted winch. The ends of the pipes
woul d be capped and floated into position and slowy sunk into place.
The 108-foot | ong intake screen manifold would be barged to its

| ocation and placed on steel H-pile. Piling would be driven to
practical refusal with a barge nmounted pile driver. Fish screens
woul d be barged to the intake manifold and placed with use of a crane
and underwat er construction workers. A back flush air purge system
woul d be placed by installing five PVC air lines on the intake pipes.

Punmpi ng Pl atf orm

A pit roughly 20 feet wide by 100 feet |long would be excavated to
receive intake and di scharge pi pe and punp cai ssons. Roughly 2,000
cubic yards of material would be placed to raise the platformto 270
feet mean sea | evel or about 2.5 feet above the nmaxi num pool

el evation. As much material as practical would be taken fromthe
trench excavation stockpile. The punp station platformwould consi st
of a concrete punp deck with nine punps, a 20-foot by 30-foot punp
panel house, and an electric substation. Access roads would be
constructed with water bars to contain storm runoff.

Punpi ng Operation

The BA provides a table and graph describing the applicants expected
wat er wit hdrawal vol unes through an average irrigation season. Wile
t he maxi mum punping capacity is 303 cfs, the applicant expects on
average to draw this nmuch volunme two weeks out of the irrigation
season (April-QCctober). Maxi num wi thdrawal would |ikely occur in
early July.

111, Bi ol ogical Information and Critical Habitat

The proposed action is likely to affect the |isted Snake River

sal non. Based on migratory timng, it is not |ikely that adult and
juvenil e Snake River sockeye sal non, and adult and juvenile Snake
Ri ver fall chinook sal non woul d be present during the proposed in-
wat er work period. The Corps’ Annual Fish Passage Reports (1992-

3



1995) indicate that sone adult Snake River spring/sumrer chinook

sal non could be present in the proposed action area in the later half
of March. It is expected that few, if any, juvenile Snake River
spri ng/ sumrer chinook sal non woul d be present during in-water
construction activities. Both adult and juvenile life stages of the
i sted Snake River sal non species would be present in the proposed
action area at various periods during the irrigation season.

The proposed action would occur within designated critical habitat
for the listed sal non species. An action area is defined by NMFS
regul ations (50 CFR Part 402) as “all areas to be affected directly
or indirectly by the Federal action and not nmerely the i medi ate area
involved in the action.” The area within designated critical habitat
affected by the proposed action is the Colunmbia River at RM 261
downstreamto the Pacific Ocean. This area serves as a migratory
corridor for both adult and juvenile |life stages of Snake River
sockeye sal non, Snake River spring/sumrer chinook sal non and Snake

Ri ver fall chinook sal non. Essential features of the adult and
juvenile mgratory corridor for the listed species are: (1)

Substrate, (2) water quality, (3) water quantity, (4) water
tenperature, (5) water velocity, (6) cover/shelter, (7) food
(juvenile only), (8) riparian vegetation, (9) space, and (10) safe
passage conditions. The essential features this proposed project may
af fect are substrate, water quality, and safe passage resulting from
i n-water construction activities and water quantity, water velocity,
and safe passage conditions as a result of water w thdrawal
oper ati ons.

Addi ti onal background on listing status, biological information, and
critical habitat elenments for Snake Ri ver sal non are described in
Attachment 1.

| V. Eval uati ng Proposed Acti ons

The standards for determ ning jeopardy are set forth in Section
7(a)(2) of the ESA as defined by 50 C.F. R Part 402 (the consultation
regul ati ons). NMS discusses the analysis necessary for application
of these standards in the particular context of the |isted species of
Pacific salnmon in Attachment 2. NWMS nust determ ne whether the
action is likely to jeopardize the |isted species and/ or whether the
action is likely to destroy or adversely nodify critical habitat.
This analysis involves the initial steps of (1) defining the

bi ol ogi cal requirenents of the listed species, and (2) evaluating the
rel evance of the environnmental baseline to the species' current
st at us.

Subsequently, NMFS eval uates whether the action is likely to

j eopardi ze the listed species by determning if the species can be
expected to survive with an adequate potential for recovery. In
maki ng this determ nation, NMFS nust consider the estimated | evel of
nortality attributable to: (1) collective effects of the proposed or
continuing action, (2) the environnmental baseline, and (3) any

4



cunul ative effects. This evaluation nust take into account neasures
for survival and recovery specific to the listed salmon’s |ife stages
t hat occur beyond the action area. |If NMFS finds that the action is
likely to jeopardi ze, NMFS nmust identify reasonable and prudent
alternatives for the action.

Furthernmore, NMFS eval uates whether the action, directly or
indirectly, is likely to destroy or adversely nmodify the |isted
species' critical habitat. The NMFS nmust determ ne whet her habit at
nodi fi cati ons appreciably dimnish the value of critical habitat for
both survival and recovery of the |listed species. The NMFS
identifies those effects of the action that inpair the function of
any essential element of critical habitat. The NMFS then considers
whet her such i npai rment appreciably dimnishes the habitat’s val ue
for the species’ survival and recovery. |If NMFS concl udes that the
action will adversely nmodify critical habitat it nust identify any
reasonabl e and prudent neasures avail abl e.

For the proposed action, NMFS s jeopardy anal ysis considers direct or
indirect nortality of fish attributable to the action. NWMS's
critical habitat analysis considers the extent to which the proposed
action inpairs the function of essential elenments necessary for adult
and juvenile mgration of the |listed Snake River sal non under the

exi sting environnmental baseline.

A. Biological Requirenents

The rel evant biological requirenents are those necessary for the

| i sted species to survive and recover to naturally reproducing
popul ation | evels at which protection under the ESA woul d becone
unnecessary. Adequate popul ation |evels nust safeguard the genetic
diversity of the listed stocks, enhance their capacity to adapt to
vari ous environmental conditions, and allow themto becone self-
sustaining in the natural environment.

When considering the status of the listed species in all its life
stages, biological requirenments are expressed in terns of cohort
replacenent ratios and nunerical escapenent goals. Refer to
Attachment 2 of this Opinion and Chapter |1V of the Proposed Recovery
Plan for a discussion of these requirenents. As discussed in greater
detail in the Proposed Recovery Plan, it is not possible, based upon
currently available scientific data and analysis, to prescribe |ife-
stage specific numerical survival rates that are necessary to achieve
the conbined |ife-stage requirenents descri bed above. However,
survival must inmprove in all life stages, given current critically

| ow popul ation | evels.

For actions that affect juvenile and adult m gration, biological
requi renments include increased mgration survival and inproved
habitat characteristics that function to support successful

m gration.



1. Flow and Mgration Surviva

St udi es conducted within and outside the Col unbia Basin have
established that a general relationship exists between increasing
fish survival and increasing river flows (Cada et al. 1994). Causal
factors, which may explain this relationship, are poorly understood
and alternative factors are likely to domnate in different flow
ranges and in different years (1SG 1996). Sone of these potenti al
causal factors include water velocity, spill, gas saturation,

fl ooding, and tenperature. These factors nedi ate survival through
fish mgration speed, predation, route of passage at a dam feeding,
growt h, and gas bubble trauma (I SG 1996). Additional research is
needed to nore clearly elucidate the causal factors and to determ ne
those flows (or associated causal factors) that are necessary for
survival and recovery of |isted Snake River salnon. Such research is
required through the RPA of the FCRPS Opinion and the NMFS Proposed
Recovery Pl an.

Until additional research results are avail able, NMFS has devel oped
interimflow objectives to aid in inmproving survival of |isted Snake
Ri ver salmon smolts (NMFS 1995). These flow targets are as foll ows:
Snake River at Col unbi a River at
Lower Granite Dam McNary Dam
Spring April 10 to June 20 April 20 to June 30
85- 100 kcfs 220- 260 kcfs

Sunmmrer June 21 to August 3July 1 to August 31
50- 55 kcfs 200 kcfs

The Reasonabl e and Prudent Alternative specifies managenent of Snake
and Col unbia River water to inprove the ability of the FCRPS to

achi eve these target flows. NWMS (1995) reviewed avail abl e
information through early 1995 and proposed the interimfl ow

obj ecti ves based upon the best available information at the tine.
Factors considered in devel oping the flow objectives included:

hi storical river flows and velocities, which were nuch higher than at
present; an analysis of the increase in juvenile travel tines
associated with lower river flows, which increases exposure to
predati on and may di srupt optimumtim ng of ocean entry; and the
observation that years with low river flows do not correspond with
years of good adult returns.

Since devel opnent of NMFS's interimflow objectives, some additional
i nformati on has becone avail able. Taken together, this information
tends to support the conclusion that increased flow is associated
with increased juvenile survival, particularly for fall chinook,

whi ch m grate during the sunmer nonths.



One fall chinook study cited in NMFS (1995), Hilborn et al. (1993),
has been called into question, but newer data support the flow
survival relationship. The Hilborn study indicated a significant

rel ati onship between flow and adult returns of Priest Rapids fal
chinook. A reanalysis of the data in Skalski et al. (1996) suggests
that it is not possible to determ ne the key factors that influence
these hatchery return rates with the avail able data and statistical
techni ques. Other recent studies, however, reaffirmthe conclusion
of the FCRPS Opinion that for fall chinook higher flows result in

i nproved survival. Zabel (1994) relies on recent PIT-tag releases to
conclude that a significant correlation between flow and juvenile
Snake River fall chinook travel tinme exists. This study also found
that mgration date and fish I ength (each of which may indicate
degree of snmoltification) significantly correlated with fall chinook
travel tine. One study based on PIT-tag observations in the Snake
Ri ver found a significant relation between w thin-season reach
survival of juvenile fall chinook salnmn and flow (Smth et al

1996). This study found no relationship between survival and water
tenperature. A recent analysis of seasonal juvenile fall chinook
detection rates at Lower Granite Dam (roughly equivalent to m nimm
survival estimates) indicates a significant correlation with both
aver age seasonal flow and average seasonal tenperature (Berggren
1996) .

Sone new information is also avail able for spring/sumer chinook

sal ron. Reach travel tinme and survival estinmates have been

determ ned from PIT-taggi ng experinments (lwanmoto et al. 1994; Miir et
al . 1995,1996; Schiewe 1996). Analysis of these results relative to
flow indicates a correlation with travel tinme both within and anong
seasons and a correlation with survival when data fromall years are
conbined (S. Smth, NMFS, pers. comm, March 1997). Correl ations

bet ween flow and survival within seasons were not significant.

B. Envi ronnment al Basel i ne

The current rangew de status of the |isted species under the
environmental baseline is described in Attachment 1. The

envi ronnental baseline, to which the effects of the proposed action
woul d be added, “include the past and present inpacts of all Federal,
State, or private activities in the action area, the anticipated

i npacts of all proposed Federal projects in the action area that have
al ready undergone formal or early section 7 consultation, and the

i npact of State or private actions which are contenporaneous with the
consultation in process” 50 C.F.R 8§ 402.02. The biol ogical
requirenments of the |listed Snake River salnon are currently not being
met under the environnmental baseline. Their status is such that
there nmust be a significant inprovenment in the environnental
conditions of the critical habitat over those currently avail able
under the environnental baseline. Any further degradation of these
conditions would have a significant inpact due to the amount of risk
the listed Snake River sal non presently face under the environnental
baseline (see Attachnment 1).



To evaluate the environnmental baseline in the action area it is
necessary to assess the aggregate quantity and significance of water
wi t hdrawal s upstream of the proposed action as well as those within
the action area. Although the effect of this proposed w thdrawal
woul d affect the listed salnon below its point of diversion, it would
be added to the aggregate of all upstream w t hdrawal s.

The purpose of the BOR (1997) study was to establish the

envi ronment al baseline streanflow conditions in the Col unbia River
Basin prior to the major human activities that have altered

streanfl ows, to conpare these natural conditions to present
conditions, and to identify the relative contribution that power and
fl ood control reservoir operations and irrigation wthdrawals have
made to affect the change fromnnatural to current streanfl ow
condi ti ons.

The nunber of irrigated acres and the estinmated irrigation
withdrawals in the western United States is well docunented. In the
Col unbi a River Basin above McNary Dam sonme thirty mllion acre-feet
of water is withdrawn for irrigation annually (BPA 1993). The BOR
study (1997) estimates that these withdrawals are nearly forty
percent of the average natural river flowin |ow flow years at MNary
Dam during the irrigation season, which coincides with the sal non

m gration season

The BOR study tasks included an estinmate of the natural streanfl ows,
the streanflows with current irrigation withdrawals and reservoir
operations (Task 1), the streanflows with no irrigation w thdrawals
(Task 4a), and the streanflows with no reservoir operations, at
approximately sixty sites in the Colunmbia River Basin. The NMFS used
the results of Tasks 1 and 4a, and an earlier study (BPA 1993), to
determne the relative contribution of reservoir operations and water
withdrawals to the reduction of spring and sumrer sal non m gration
flows in the Col unbia and Snake Rivers.

In the cunul ative effects study the BOR used a standard nonthly
reservoir regulation nmodel to estinmate streanflows with and w t hout
irrigation for the historical period 1929-1978. Task 1 nodeled the
expected reservoir operation to neet the requirenents of the

Bi ol ogi cal Opinion, with current reservoir operations for power and
flood control, and with the current |evel of irrigation wthdrawals.
Task 4a nodeled the reservoirs to the same nonthly endi ng el evati ons
as Task 1, but the streanflows did not include irrigation
withdrawals. BOR reservoir drafts in the upper Snake and Yaki ma
Basi ns that supported irrigation diversions in Task 1 now supported
fl ow augnentation in Task 4a. The difference between the spring and
sunmer streanflows in Task 1 and Task 4a is the effect of irrigation
wi t hdr awal s.

The BPA (1993) estimated the streanflows with the effect of
irrigation wthdrawal s but unaffected by reservoir operations. The



di fference between the BPA streanflows and the Task 1 streanflows is
the effect of current flood control and power operations.

The follow ng are the principal conclusions of this study.

Snake River at Lower Granite

Irrigation withdrawal is the principal reason for mssing flow
obj ectives in the Snake River.

a. But for irrigation withdrawals, sumrer flow objectives
woul d be net every year (100% (with reservoirs operated for
flow aug.), whereas with withdrawals, sumrer flow objectives
are met less than fifteen percent of the time. For the | owest
ei ght streanfl ow years, the average sumrer flow at Lower
Granite reservoir with no irrigation is nearly two hundred and
fifty percent (250% of the average fl ow under current
conditions: 60,500 cfs conpared to 24,500 cfs.

b. But for irrigation withdrawals, spring flow objectives
woul d be nmet ninety-four percent (94% (with reservoirs operated
for flow aug.) of the time, conpared to sixty-four percent
(6499 with withdrawals. The fifty year average spring flows at
Lower Granite without irrigation are one hundred and twenty
percent (120% of the flows in the Opinion.

Col unbi a Ri ver at MNary

Power and fl ood control cause the | argest reductions to McNary spring
streanfl ows. Nonetheless, but for irrigation w thdrawals, our
ability to meet spring and summer streanfl| ow objectives woul d
significantly inprove.

a. But for irrigation withdrawals, sumrer streanfl ow

obj ectives woul d be met seventy-four percent (749% of the tine,
conpared to twenty-six percent (26% under the FCRPS Opi ni on.
For the | owest eight streanflow years, summer streanfl ow

obj ectives are m ssed by an average 90 kcfs; irrigation

wi t hdrawal s account for two-thirds of the total shortfall.

b. But for irrigation withdrawals, spring streanfl ow

obj ectives would be nmet ninety-two percent (92% of the tine,
conpared to seventy-two percent (72% under the FCRPS Opi ni on.
For the | owest eight streanflow years, spring streanflow

obj ectives are m ssed by an average 25 kcfs; on average,
irrigation withdrawals account for all of the total shortfall.

V. Analysis of Effects

A. Ef fects of Proposed Action



The Corps determ ned that the proposed action would have no effect on
listed salmon. This determ nation is based on (1) all in-water
construction activities would occur between Decenmber 1 and March 31
of any cal endar year, and (2) any effects from water w thdrawal
operations would be nearly i measurable. In reviewing this action,
the NMFS reviewed the inpacts of both the in-water construction
activities and the punping operations to determ ne effects on water
guantity, water velocity, and safe passage (w thout inpedi ment or

del ay) .

1. | n-Water Construction Activities

As stated in section Il of this opinion, NMFS does not expect that
adult or juvenile |ife stages of Snake River sockeye sal non, Snake

Ri ver fall chinook sal non, or juvenile Snake River spring/sunmer

chi nook sal non woul d be present in the proposed action area during

i n-water construction. Adult Snake River spring/sumrer chinook

sal non could be present in the imrediate action area during the later
hal f of March

Adul t Snake River spring/sunmer chinook sal non enter the Col unbia

Ri ver February through May. Data from the Corps’ Annual Fish Passage
Reports show that the 10-year average (1986-1995) passage of adult
spring chinook at in March at Bonneville Damis 1,212 fish. Adult
fish counting at John Day and McNary Damtypically begins in April 1
and is conducted in two eight-hour shifts from4:00amto 8:00pm On
April 1, five, seven, and zero fish were counted at John Day Dam i n
1995, 1994, and 1993, respectively. At MNary Dam just one fish was
counted on April 1 in 1995 with no fish counted on this date in 1994
and 1993. However, 13, 31, and 1 fish were counted at McNary Dam by
April 5 in 1995, 1994, and 1993, respectively. 1In addition, 96 fish
were counted at McNary Dam on April 1 in 1992. Therefore, it is
reasonabl e to assune that sone adult Snake River spring/sumrer

chi nook sal non could be present in the John Day Pool in the |ater
hal f of March

Water quality could be severely inpacted by accidental spills of
hazardous materials such as petrol eum products. Construction staging
woul d occur in a confined area away fromthe river as required by the
state of Oregon. In addition, a Spill Prevention Plan is required by
the state. Turbidity created from construction activities would be
tenporary and | ocalized. The state or Oregon requires that turbidity
not exceed 10 percent above background for nmore than two hours and
woul d require that nonitoring be conducted 100 feet upstream and 100
feet downstream of the construction site during construction
activities.

Pile driving activities have the potential to delay adult mgration.
Sal noni ds can detect sound frequencies generated by pile driving
within a radius of 300 nmeters (Feist 1992). O her noises associ ated
with construction could have the sanme effect. Blasting has the

10



potential to delay, injure or kill mgrating adults if present in the
I mredi ate action area.

Few, if any, listed sal non species would likely be present during the
in-water work period. The exception to this is adult Snake River
spri ng/ sumrer chi nook sal non which could be present in the i mredi ate
action area in the later half of March. To mtigate for this
potential, in-water work should be conpleted by March 15.

2. Punpi ng Operations
a. Safe Passage (fish screens)

The intake structure would be fitted with wedge-wire fish screens.
The maxi mum screen openi ng would be 0.0689 inches (1.75mm wth a
desi gn approach velocity of 4.0 feet per second. An automatic air
burst system woul d be used for screen cleaning. These criteria
satisfy NMFS fish screen requirenments.?®

b. Safe Passage, Water Velocity, Water Vol une

The BA provides a table that describes the applicants expected

aver age punpi ng needs through the course of the irrigation season.

On average, punping would occur every year from April through m d-
Cct ober. The maxi num wi t hdrawal of 303 cfs woul d occur approxi mately
two weeks out of each irrigation season. It is estimated that the
average w thdrawal woul d be 49,223 acre feet per year. The BA does
not describe how this cal culation was acconplished. To estinmate
potential inpacts resulting fromwater withdrawal on mgrating
juvenil e sal non, the Corps used the Col unmbia River Sal non Passage
Model CRiSP 1.5.3. This nodel predicted that with a w thdrawal of
303 cfs at a Colunbia River flow between 150,000 and 250, 000 cfs,
14.4 m nutes would be added to yearling chinook mgration tine

t hrough the John Day Pool. This is the largest increnent in travel
time predicted by the nodel for yearling chinook sal non resulting
from punpi ng operations. The BA did not provide informtion
regarding incremental increase in travel time for subyearling chinook
or sockeye sal non.

The CRi SP nodel was al so used to predict change in survival under
irrigation operations for both a high flow (1996 flows) and | ow fl ow
(1992 flows) scenario for two reaches--McNary Dam to John Day Dam
(John Day Pool) and fromthe Lower G anite Pool to Bonneville Dam
The nodel predicted no change in survival except for yearling and
early subyearling chinook sal non under high flow in the John Day Poo
(-0.023 percent change in survival).

SNMFS Revi sed Juvenil e Fish Screen Criteri a, March 23, 1995, and a
May 9, 1996, Addendum Juvenile Fish Screen Criteria for Punp Intakes.
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The NMFS di sagrees with the analysis presented by the Corps primarily
because it does not take into account the inadequacy of the

envi ronnental baseline in nmeeting the species' biological

requi renents, does not consider the contribution of existing water
withdrawal s to this inadequate environnental baseline condition, and
does not consider the potential effects of this action in conbination
with future potential water withdrawals in the Col unmbia River Basin.
The NMFS cannot accept the BA's conclusion that the proposed action
does not affect the |listed species when it would underm ne
significant measures to inprove the environnmental baseline called for
in the RPA of another mmjor biological opinion, and when the action,
if allowed to go forward, would likely then conbine with simlar
future actions to further degrade the environnmental baseline.

As described in section IV, the NMFS has concluded that flow
reductions in the Snake and Col unbia Rivers are a cause of decline of
|i sted Snake River salnon and that flow augnmentation is an inportant
tool for salnon restoration, especially in low flow years. [In other
words, the environnental baseline is inadequate with respect to
flows, especially in low flow years. To increase the probability of
meeting the interimflow objectives, the FCRPS Opinion calls for
several actions that augnent flows by placing heavy burdens on
upstream storage and irrigation. For exanple, the BOR is providing,
t hrough current Federal storage and water acquisition purchased at
mar ket rates, 427,000 acre feet of water for flow augnentation in the
Snake River. This water also contributes to flows in the Col unbia
bel ow McNary Dam |In the Colunmbia, water is provided from storage
projects in the upper Colunbia Basin (Canada and Montana) and the

m d- Col umbi a (Grand Coul ee i n Washi ngt on).

As noted in Section |V above, water withdrawals in the Col unbia Basin
contribute significantly to the inability of the systemto neet flow
obj ectives, especially in low flow years. As in the case of the
FCRPS Opi ni on, the NMFS cannot pass lightly on actions that

hi storically have contributed so significantly to degrading

envi ronnental baseline conditions, but nmust give them a hard | ook.

The BA al so ignores the problens associated with trying to neasure
the increnental inpact of a single action that, taken together with
ot her actions, has a significant inpact. The cunulative inpact of

exi sting withdrawal s has al ready been discussed. |If this action were
all owed to go forward as proposed, then presunably additional

wi t hdrawal s could al so proceed in the future, on the sane |ogic.

Each subsequent wi thdrawal by itself may have only a snal

incremental inpact, but taken together they may be expected to have a
significant inpact that would degrade flows even further. The states
of Oregon, Washington and |Idaho all have in place noratoria on
further withdrawals in the Basin. In some cases, however, these
noratoria have significant exceptions. For exanple, the action

consi dered under this Opinion involves a pending right that has been
repeatedly extended. These noratoria are also subject to legislative
nodi fi cation. The Governor of Washington is currently considering
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whet her to sign a bill passed by the Washington | egislature to repeal
that state’s noratorium As the interior Colunbia Basin grows and

develops it is foreseeable that demand for water will continue to
grow as well. For the Federal agencies to allow additional future
withdrawal s to proceed, on the logic that each one by itself has a
smal | i npact, would underm ne one of the major inmprovenents in

habitat conditions and further degrade the environnental baseline.

The BA's reliance on a mathematical nodel to conclude that the
proposed action has no effect m sses the mark. The nodel is used to
predict an increnmental change in survival for one action (i.e.,
punpi ng operations through the irrigation season) at one point in
space. Under such an approach, one could take this nodel for each

i ndi vi dual water depletion that occurs or may occur in the future in
t he Col unbia Basin and reach the sanme concl usion, even to the point
where there was no flow at the mouth of the Colunbia River. Yet the
data used for conparison (BA, Table 2) shows poor survivals,
especially in low fl ow years which is what one woul d expect based on
current research
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B. Cunul ati ve Effects

Curnul ative effects are defined in 50 CFR 402.02 as "those effects of
future State or private activities, not involving Federal activities,
that are reasonably certain to occur within the action area of the
Federal action subject to consultation.” Not all water wthdrawals
in the Colunbia River Basin require a section 404/10 permt fromthe
Corps. Gound water withdrawals and intake structures in non-

navi gabl e wat erways do not require the permts. It is likely that
there will be future withdrawals not covered by Corps action and
section 7 consultations that will further degrade flows in the Snake

and Col unbi a Rivers.
C. Consi stency of Proposed Action with Proposed Recovery Pl an

The NMFS's Proposed Recovery Plan for the |isted Snake Ri ver sal non
pl aces the highest priority on actions that will reverse the primry
factors for the species’ decline and elimnate inpedinents to
recovery. For mainstem and estuarine ecosystens, one of the primry
bi ol ogi cal objectives of the Proposed Recovery Plan is to reduce | oss
of juvenile fish through flow augnmentati on and i nproved wat er
managenent (Recovery Plan at V-2-17). Recovery actions to address
this objective are identified as priority one under “Tasks to Avoid
Extinction” and include steps to increase the probability that water
and flows will be available for mgrating sal non when they need it,
and to nmanage water during the mgration season in a manner that
ensures maxi nrum benefits for anadronous fish (Recovery Plan at V-2-17
t hrough 29). Furthernore, tasks associated with the bi ol ogical

obj ective of providing adequate instreamflows are identified as
necessary to begin recovery of tributary ecosystens (Recovery Plan at
V-1-53 through 56); one of these tasks calls for continuation of the
exi sting nmoratoria on issuance of water rights in the Snake/ Col unbi a
Ri ver mai nstens and extension of those noratoria to include
tributaries and ground water in continuity with surface flows
(Recovery Plan at V-1-56).

The proposed action is not consistent with primary objectives of the
Proposed Recovery Plan. |ssuance of the proposed permt would allow
for continued decline of the existing deficient environmental
basel i ne, inpeding region-wi de efforts to recover sal non.

V. Concl usi on

NMFS has determ ned that, based on the avail able information, the

i ssuance of permt number 96-697 to Inland Land, Inc. is likely to

j eopardi ze the continued existence of |isted Snake Ri ver sockeye

sal non, Snake River spring/sunmmer chinook sal non, and Snake River

fall chinook salnmn and result in destruction or adverse nodification
of their critical habitat. Under the RPA in the FCRPS Opi nion,

consi derable effort is being expended by Federal, state, and private
entities to provide flow augnentation as well as other actions
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required in the RPA. The benefits of flow augnentation do not stop
at McNary Dam and are intended to carry to the estuary. It is not
consistent for NMFS to request that such an effort be expended by
upstream wat er users and not ensure that their efforts provide
benefits for listed salnon to the estuary.

These actions, along with other actions under the RPA in the FCRPS
Opinion, will be reevaluated in 1999. NMS will then consider and
make recomrendati ons for inplenmentation of |ong-term changes to the
FCRPS to permt recovery of the |listed Snake River sal non. According
to the FCRPS Opi nion:

The reasonabl e and prudent alternative establishes an
interimoperation during which conditions are inproved

i nmedi ately for fish, alternative |long term paths are
established for major reconfigurations of the hydropower
dans, and intensive experinmentation, nmonitoring and

eval uation are to occur. The long term alternatives
include: Option 1 - inplenentation of passage

i nprovenents at dans, such as surface collectors, that
significantly inmprove bypass and/or collection efficiency;
Option 2 - inplenentation of a spillway crest drawdown at
t he Snake River projects; Option 3 - inplenentation of a
natural river drawdown at the Snake River projects.

The interimflow objectives are an integral part of the RPA in the
FCRPS Opi nion. The conclusion that the inplementation of the RPA
avoi ds jeopardy is premsed in part on the system s ability to
provide flow. Continued increase in water depletions underm ne the
no jeopardy conclusion as well as efforts by upstream water users to
contribute to recovery. Therefore, the effects of the water

wi t hdrawal enabl ed by the proposed action, when added to the effects
of the current water w thdrawals under the environnmental baseline and
the effects of future non-federal water w thdrawals discussed in the
Cunul ative Effects section, above, are likely to jeopardi ze the

i sted sal non and adversely nodify their critical habitat.

VI, Reasonabl e and Prudent Alternative(s)

The regul ations inplenmenting section 7 of the ESA (50 CFR 402. 2)

defi ne reasonabl e and prudent alternatives as alternative actions,
identified during formal consultation, that (1) can be inplenented in
a manner consistent with the intended purpose of the action, (2) can
be inplemented consistent with the scope of the action agency's | egal
authority, (3) are econom cally and technologically feasible, and (4)
woul d, NMFS believes, avoid the |ikelihood of jeopardizing the
continued existence of listed species and avert the destruction or
adverse nodification of critical habitat.

This RPA recommends that the subject permt, if issued, be

conditioned to ensure that there is no net |oss of streanflow during
the juvenile mgration period so long as flows are | ower than the
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fl ow objectives set forth in the FCRPS Opinion. The goal of the RPA
is to allow the action to forward with conditions that interfere with
the applicants proposed activity only to the extent necessary to
avoi d jeopardi zing the continued existence of |isted Snake River

sal mron and avoid nodification of critical habitat. The Reasonabl e
and Prudent Alternative is that the Corps conditions the permt as
fol |l ows:

1. Before water use may begin under this permt, the permttee nust
install a suitable neasuring device as approved by NMFS. The
permttee will maintain the neasuring device in good working order,
will keep a conplete record of the ampbunt of water used each week,
and will submt a report that includes the recorded water use
measurenents to NMFS at the conclusion of each irrigation season or
nore frequently as required by NMS.

2. Punping will be restricted so that no water w thdrawal occurs
during times designated as flow objective periods in the FCRPS

Opi nion unless: (A) the permttee has been notified by NMFS that the
fl ow obi ectives for spring, summer or both are likely to be net gn.a
weekly. basis, or (B) the permttee proves to NVFS satisfaction that
he will provide for instreamuse, at the point of the diversion or
upstream of this point during periods when fl ow obiectives are not
likely to be nmet, an anmpunt of water from conpleted water rights that
is equivalent to the flow depletion caused by the new use. This
replacenent flowis intended to result in a zero net inpact of the

new di version on flow targets.

The NMFS will treat the spring and sunmer periods independently. For
example, if spring flow objectives are projected to be met on a
weekly basis, but summer objectives are not, then NMFS will agree to

punping in the spring, but not the summer. The spring and summer
periods are:

Snake River at Col unbi a Ri ver at
Lower Granite Dam McNary Dam
Spring April 10 to June 20 April 20 to June 30
85-100 kcfs 220- 260 kcfs
Sunmmrer June 21 to August 3July 1 to August 31
50- 55 kcfs 200 kcfs
NMFS wi || determ ne when these targets are likely to be net based on
vol une runoff forecasts and, if requested, will notify the applicant
by April 16 of each year of forecast results.
VIII. Conservati on Reconmendati ons
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Section 7 (a)(1l) of the ESA directs Federal agencies to utilize their
authorities to further the purposes of the ESA by carrying out
conservation prograns for the benefit of the threatened and
endangered species. Conservation recomrendations are discretionary
measures suggested to mnimze or avoid adverse effects of a proposed
action on listed species, to mnimze or avoid adverse nodification
of critical habitat, or to develop additional information. NMS
bel i eves the follow ng conservati on reconmendati ons are consi stent
with these obligations, and therefore should be inplenmented by the
Cor ps:

1. To the greatest extent possible, the Corps, should develop a
dat abase of all existing permts that have resulted in a water
wi t hdrawal . For consistency, this database should be applied for

each district and contain, where possible, the follow ng information:
(1) location by state, county, nearest town or city, waterway, and
streammnmle; (2) the type of facility constructed (e.g. |and based
punmpi ng platformw th pipes extended in water or elevated platform
over water); (3) indicate whether fish screens are present; and (4)
punpi ng capacity of the facility.

2. The Corps should conplete all necessary work to deci de whet her
existing permts in the Colunbia and Snake River Basins are

candi dates for consultation as ongoi ng actions before spring 1999.
To speed up consultation and inprove sal non survival, the Corps
shoul d accelerate a feasibility study of alternatives to rank permts
for reevaluation based on relative effects on salnmon. Using this
information, NMFS will decide in coordination with the Corps which
existing permts warrant consultation. This neasure is not intended
to be included in the permt conditions for the proposed action. It
is an eval uation NMFS believes is necessary to make progress toward
sal non recovery.

In order for NMFS to be kept informed of actions mnim zing or
avoi di ng adverse effects, or those that benefit |isted species or
their habitat, NMFS requests notification of the inplenmentation of
any conservati on reconmrendati ons.

| X. Rei nitiati on of Consultation

Consultation nust be reinitiated if: the amount or extent of taking
specified in the Incidental Take Statement is exceeded, or is
expected to be exceeded; new information reveals effects of the
action nmay affect |isted species in a way not previously considered;
the action is nodified in a way that causes an effect on |listed
speci es that was not previously considered; or, a new species is
listed or critical habitat is designated that may be affected by the
action (50 CFR 402.16).

Significant changes in the operation and configuration of the
hydr opower systemw || be new information that warrants reexan nation
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of these permt conditions. Reconfiguration of the FCRPS would
warrant reintiation of the this consultation.

If the states of Oregon, Washington, and |Idaho adopt conprehensive
prograns to address instreamflow restrictions in the Col unmbia Basin,
that may alleviate NMFS concerns about the cumul ati ve effects of
withdrawals, NMFS will work with the states to devel op such prograns
that could lead to reinitiation of consultation.
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Xl . | nci dental Take Statenent

Sections 4 (d) and 9 of the ESA prohibit any taking (harass, harm
pursue, hunt, shoot, wound, kill, trap, capture, collect, or attenpt
to engage in any such conduct) of listed species without a specific
permt or exenption. Harmis further defined to include significant
habitat nmodification or degradation that results in death or injury
to |listed species by significantly inpairing behavioral patters such
as breeding, feeding, and sheltering. Harass is defined as actions
that create the likelihood of injuring listed species to such an
extent as to significantly alter normal behavior patterns which
include, but are not limted to, breeding, feeding, and sheltering.

| ncidental take is take of |listed aninmal species that results from
but is not the purpose of, the Federal agency or the applicant
carrying out an otherwi se lawful activity. Under the terns of
section 7(b)(4) and section 7(0)(2), taking that is incidental to,
and not intended as part of, the agency action is not considered
prohi bited taking provided that such taking is in conpliance with the
ternms and conditions of this incidental take statenent.

The neasures descri bed bel ow are non-di scretionary; they nmust be

i npl emented by the action agency so that they becone binding
conditions of any grant or permt issued to the applicant, as
appropriate, in order for the exenption in section 7(0)(2) to apply.
The Corps has a continuing duty to regulate the activity covered in
this incidental take statenent. |If the Corps

1) fails to require the applicant to adhere to the terns and
conditions of the incidental take statement through enforceable terns
that are added to the permt or grant docunent, and/or

2) fails to retain the oversight to ensure conpliance with these
ternms and conditions, the protective coverage of section 7(0)(2) may
| apse.

An incidental take statenment specifies the inpact of any incidental
t aki ng of endangered or threatened species. It also provides
reasonabl e and prudent neasures that are necessary to mnimze

i npacts and sets forth ternms and conditions with which the action
agency nmust conply in order to inplenent the reasonabl e and prudent
measur es.

A. Amount or Extent of the Take

The FCRPS Opi ni on prescribes nmeasures that avoid jeopardy and reduce
incidental take. NMFS expects that the proposed action would
exacerbate the efforts now occurring in the Colunmbia Basin to recover
the listed Snake River salnon. The proposed action, as nodified by

t he reasonabl e and prudent alternative, is expected to result in

m ni mal incidental take of |isted Snake River sal non.

B. Reasonabl e and Prudent Measures
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The NMFS believes that the foll owi ng reasonabl e and prudent neasures
are necessary and appropriate to mnim zing take of Snake River
sockeye sal non, Snake River spring/sumrer chinook sal non and Snake
Ri ver fall chinook sal non:

1. The permt shall be conditioned to require measuring and
reporting of water use by the permttee to NMFS.

2. Except for provisions |listed under Terns and Conditi ons bel ow,
water withdrawals associated with the proposed permt shall not occur
during fl ow objective periods designated by the FCRPS Opi ni on.

3. Al in-water work shall occur between Decenber 1 and March 15 of
any cal endar year.

C. Terns and Condi ti ons

In order to be exenpt fromthe prohibitions of section 9 of the ESA,
the Corps nust conply with the following terms and conditions, which
i npl ement the reasonabl e and prudent measures descri bed above. These
ternms and conditions are non-discretionary.

1. The permt shall be conditioned to require measuring and
reporting of water use by the permttee to NMFS.

a. The permittee will maintain a measuring device in good
wor ki ng order, will keep a conplete record of the amount of
wat er used each week, and will submt a report that includes

the recorded water use nmeasurenents to NMFS at the concl usion
of each irrigation season or nore frequently as required by
NMFS.

2. Except for the follow ng provisions |isted bel ow, water
wi t hdrawal s associated with the proposed permt shall not occur
during fl ow objective periods designated by the FCRPS Opi ni on unl ess:

a. the permttee has been notified by NWS that the flow
obj ectives for spring, summer or both are likely to be net
based on runoff forecasts; or

b. the permttee proves to NWFS' satisfaction that he wll
provide for instreamuse, at the point of diversion during
peri ods when flow objectives are not expected to be net, an
amount of water from conpleted water rights that is equival ent
to the flow depl etion caused by the new use. This flowis
intended to result in zero net inpact of the new diversion on
flow targets

3. Al in-water work shall occur between Decenber 1 and March 15 of
any cal endar year.
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a. In-water work includes, but not limted to, blasting,
excavating, pile driving, laying of pipe and fish screen
mani fol d placenment, and work by divers.
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